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IN THE UTAH COURT OF APPEALS 
ROBERT L.JOSEPH, 
Petitioner, 
vs. 
SALT LAKE CITY CIVIL SERVICE ] 
COMMISSION, SALT LAKE CITY ; 
CORPORATION, SALT LAKE CITY ] 
POLICE DEPARTMENT, AND THE ) 
CHIEF OF POLICE, ) 
Respondent. ) 
) PETITION FOR REHEARING 
) Case No. 20001111-CA 
1 Priority No. 14 
PRELIMINARY STATEMENT 
Mr. Joseph's Petition to the Court resulted from a dismissal by the Salt 
Lake City Civil Service Commission. The final decision was in violation of Utah Code 
Ann. § 10-3-1012 (1953, as amended). The authority of the commission is to "fiilly hear 
and determine the matter;9' it is beyond the discretion of the commission to uphold the 
basis for suspension or termination upon other grounds. 
GROUNDS 
Pursuant to Rule 35, Utah Rules of Appellate Procedure, Mr. Joseph 
petitions for a rehearing because this Court has overlooked or misapprehended points of 
law and facts related to this case. The Court's decision ("Addendum A") overlooked or 
misapprehended Utah Code Ann. §§ 10-3-1012 & 10-3-1012.5 (1953, as amended) in 
that clearly the commission exceeded its authority. 
ARGUMENT 
MR. JOSEPH IS ENTITLED TO A REVERSAL OF THE COMMISSION'S 
FINAL ORDER, 
A. Introduction. 
The statutes relevant to this Petition that Mr. Joseph believes this Court 
overlooked or misapprehended are as follows: 
Suspension or discharge by department head - Appeal to commission - Hearing 
and decision. 
(1) All persons in the classified civil service may be suspended as provided in 
Section 10-3-912, or removed from office or employment by the head of the 
department for misconduct, incompetency, failure to perform duties, or failure to 
observe properly the rules of the department, but subject to appeal by the 
suspended or discharged person to the civil service commission. 
(2) Any person suspended or discharged may, within five days from the issuance 
by the head of the department of the order of suspension or discharge, appeal to 
the civil service commission, which shall fully hear and determine the matter. 
(3) The suspended or discharged person shall be entitled to appear in person and 
to have counsel and a public hearing. 
(4) The finding and decision of the civil service commission upon the hearing 
2 
shall be certified to the head of the department from whose order the appeal is 
taken, and shall be final and immediately enforced bv the head. 
Utah Code Ann. § 10-3-1012 (1999). (Emphasis added). 
Appeal to court of appeals - Scope of review. 
Any final action or order of the commission may be appealed to the Court of 
Appeals for review. The notice of appeal must be filed within 30 days of the 
issuance of the final action or order of the commission. The review bv Court of 
Appeals shall be on the record of the commission and shall be for the purpose of 
determining if the commission has abused its discretion or exceeded its authority. 
Utah Code Ann. § 10-3-1012.5 (1999). (emphasis added). 
B. The Commission Failed To Follow Utah Code Ann, § 10-3-1012 (1953, as 
amended). 
Pursuant to Utah Code Ann. § 10-3-1012 (1953, as amended), the 
commission is without broad discretion; the power conferred upon the commission to 
"fully hear and determine the matter" gives the commission the authority to determine 
whether the suspension or discharging of a police officer by the chief is justified by the 
conduct of the officer. Any deviation of this scheme is beyond the authority of 
the commission. The Utah Supreme Court has held that substitution of suspension for six 
months without pay, in lieu of dismissal, is beyond the power of the commission. Vetterli 
v. Civil Serv. Comm V*, 106 Utah 83, 145 P.2d 792 (1944). Comparatively, the 
commission in this matter likewise acted beyond its authority, it cannot draw conclusions 
beyond that of the chief. 
In this matter, contrary to Mr. Joseph's claims that the commission failed its 
3 
duty to allow him a fair and impartial hearing regarding his termination by Chief Ortega, 
this Court upheld the commission claiming Mr. Joseph failed to marshal the evidence on 
some arguments and because he failed to present other arguments to the 'trial court" first. 
Nevertheless, this Court has overlooked or misapprehended Utah Code Ann. § 10-3-
1012's plain language in rendering its decision- the commission's authority is limited to 
conducting a full hearing only. It may not alter or deviate from explained decision by the 
chief. As a civil service employee, a police officer is entitled to due process under both 
the federal constitution and this section, by way of oral or written notice of the charges, 
an explanation of the employer's evidence, an opportunity to respond to the charges in 
"something less" than a full evidentiary hearing before termination, coupled with a full 
post-termination hearing "at a meaningful time." Lucas v. Murray City Civil Serv. 
Comm % 949 P.2d 746 (Utah Ct. App. 1997). In other words, the commission may only 
uphold the chief or overrule him, but any departure from this scheme would deprive the 
officer of due process for failure to provide him with an opportunity to prepare and 
defend the accusations in a timely and meaningful manner. 
Well, in this matter, Chief Ortega terminated Mr. Joseph for acting beyond 
the scope of the city's deadly force policy (policy 3-06-02.00). (R. at 5). ("Addendum 
C"). The chief did not terminate Mr. Joseph for unprofessional conduct, for firing at or 
from a moving vehicle, or for violating any other claimed policies as the commission 
concluded. (R. at 51-52). ("Addendum D"). Hence, the conclusion of the commission 
was an abuse of discretion. See VetterlU supra. As a result, pursuant to Utah Code Ann. § 
4 
10-3-1012.5 (1953, as amended), upon review of the record, this Court should have ruled 
that the commission "abused its discretion or exceeded its authority" which leads Mr. 
Joseph to believe the Court overlooked or misapprehended the law. Certainly, the city 
had no business presenting any other policy to the commission for its consideration and 
the commission knew or reasonably should have known that it was exceeding its clearly 
established authority by entertaining such issues. 
Conclusion. 
Based upon the foregoing, this Court should reconsider its decision and 
reverse the commission's order. By entertaining the alleged policy violations other than 
the city's deadly force policy (policy 3-06-02.00) it is clear that the commission violated 
Section 10-3-1012. This abuse by the commission warrants a new decision by this Court 
that the commission did, in deed, abuse its decision or exceeded its authority. Its power 
is limited to upholding or reversing the chiefs decision alone. There cannot be any 
departure of its mere authority to fully hear the matter pursuant to section 10-3-1012. 
RESPECTFULLY SUBMITTED this 12th day of 
August, 2002. 
^ ^ L 
D. BRUCE OLIVER 
Attorney for Petitioner 
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CERTIFICATE OF COUNSEL 
I, D. Bruce Oliver, Attorney at Law, counsel for the Petitioner, hereby 
certify that the petition is presented in good faith and not for delay of this proceeding. 
DATED this 12th day of August, 2002. 
D.BRUCE OLIVER 
CERTIFICATE OF MAILING 
I, D. Bruce Oliver, hereby certify that on this 12th day of August, 2002,1 
served a copy of the foregoing PETITION FOR REHEARING, postage prepaid, to: 
Martha Stonebrook 
Assistant City Attorney 
451 South State Street, Suite 505 
Salt Lake City, Utah 84111 
D. BRUCE OLIVER 
Addendum A 
Memorandum Decision 
Robert L. Joseph, 
Petitioner, 
FILED 
Utah Court of Appeals 
JUL 2 S 2002 
IN THE UTAH COURT OF APPEALS Paulette Stagg 
Clark of the Court 
00O00 
MEMORANDUM DECISION 
(Not For Official Publication) 
Case No. 20001111-CA 
Salt Lake City Civil Service 
Commission; and Salt Lake City 
Corporation, Police 
Department, 
Respondents. 
F I L E D 
( J u l y 26 , 2002) 
2002 UT App 25Q| 
Original Proceeding in this Court 
Attorneys: Robert L. Joseph, Sandy, Petitioner Pro Se 
Martha S. Stonebrook, Salt Lake City, for Respondents 
Before Judges Billings, Greenwood, and Thome. 
THORNE, Judge: 
Robert L. Joseph appeals from a finding of the Salt Lake 
City Civil Service Commission (the Commission) affirming the Salt 
Lake City Police Department's (the Department) conclusion that 
Joseph acted unprofessionally and violated the Department's 
deadly force policy. We affirm.1 
First, absent a demonstration of plain error or exceptional 
circumstances, we will not review claims that an appellant failed 
to first raise in the trial cour:. See State v. Holaate, 2000 UT 
74,111, 10 P.3d 346/ State v. Brown, 948 P. 2d 337, 343 (Utah 
1997) (stating " ' fil f a partv through counsel has made a 
conscious decision to refrain from objecting or has led the trial 
court into error, we will then decline to save that partv from 
the error'" (citation omitted)). Therefore, we do not address 
Joseph's arguments concerning the following issues: (1) The 
1. During the pendency of this appeal, Joseph filed a fourteen 
page motion, wherein he requested relief from the Commission's 
judgment. Because we conclude that the Commission did not abuse 
s discretion, we find Joseph's mction to be without merit. -! t-
c h a l J ^ d ' w ^ e Joseph couches his fourth argument as a 
, t ^ T o L n h : H ^ ?mmiSSion'S admission into evidence statements 
SSLfS? ?- J n* i1?168 a S hearsay' ^ e actual thrust of his 
S S S ^ ^ A a p c h a l lenge to the credibility of the witnesses 
However, the Commission, as a local administrative body, is not 
strictly bound by the formal rules of evidence. See Lucas v 
^ ? Y ^ V ^ 1 3 fi»™ ^ntm'n, 949 P. 2d 746, 755~(Utah Ct ADD 
1997 So long as the evidence admitted by the Commission'waf' 
legally relevant and the Commission provided Joseph an 
opportunity to introduce evidence of his own, as well as the 
opportunity to cross-examine the City's witnesses and challenge 
their credibility, we will conclude that the Commission actJd 
within the scope of their authority. See id. at 756. Moreover 
we defer to the initial decision maker in assessments of 
credibility and evaluations of evidence. See Drake v industrial 
Comm'n, 939 P. 2d 177, 181 (Utah 1997) . industry] 
Having reviewed the record, we conclude that the Commission 
did not err in admitting into evidence the testimony challencred 
by Joseph on appeal.3 The testimony was clearly relevant to the 
Commission s determinations, and the Commission gave Joseph the" 
opportunity to present his own counter witnesses and to cross-
examine the Department's witnesses. Additionally, the record 
clearly shows that the Commission examined all of the evidence 
placed before it prior to making its determination. Therefore 
we conclude that the Commission's decision was well within its' 
discretionary bounds. 
Finally, because Joseph's remainina issues are without 
merit, we do not address these claims. ^Rather, we explain why 
each issue is without merit. See State v. Cartsr. 776 P 2d 886 
888-89 (Utah 1989). eab' 
First, the Commission ruled in favor of Joseph and excluded 
the letter written by Assistant District Attorney Richard 
Shepard. Therefore, the letter was never introduced as evidence 
during the hearing. Second, the Commission enforced Joseph's 
subpoena, ordering the Department to comply. Third, the 
Commission admitted into evidence documents concerning two 
previous unrelated shootings, and there is nothing in the record 
to indicate that the Commission failed to review these documents 
prior to concluding that Joseph acted out of policy. Fourth 
there is nothing to support Joseph's contention that the 
Commission denied him the opportunity to introduce evidence of 
3. We can see nothing to suggest that Joseph objected to the 
testimony during the hearing. However, rather than disposina of 
this argument on preservation grounds, see Stats v Holaai-.p "2000 
UT 74,111, 10 P.3d 346, we address it on the merits ' 
the Department's bias, intent, or retaliatory motive regarding 
its determination that Joseph acted out of policy. Finally, the 
record does not support Joseph's allegation that the Commission 
allowed the Department to modify Chief Connole's original 
decision to include a finding of unprofessional conduct. 
Accordingly, we affirm the Commission's decision. 
William A. Thome Jr., uudge 
WE CONCUR: 
Judith M. Billings, 
Associate Presiding Judge 
Pamela T. Greenwood, Judge 
d 
Addendum B 
Order 
IN THE UTAH COURT OF APPEALS AUG I ^  2001 
00O00 PautettB Stagg 
Clerk of the Court 
Robert L. Joseph, 
Petitioner, 
v. 
Salt Lake City Civil Service 
Commission, and Salt Lake City 
Corporation, Police 
Department, 
Respondents. 
ORDER 
Case No. 20010399-CA 
This case is before the court on a Motion to Supplement 
the Record. The motion is opposed by respondents on the 
grounds that petitioner seeks to introduce evidence that was 
not before the Commission in connection with its dismissal of 
petitionerf s appeal. 
Petitioner does not demonstrate that the materials were a 
part of the record before the Commission. The materials 
pertain to the merits of the appeal of his termination; 
however, the appeal was dismissed on procedural grounds without 
consideration of the merits. This court's review is limited to 
only those issues pertaining to whether the appeal was properly 
dismissed. It is well-settled that this court's review is 
limited to the evidence actually presented to the commission. 
See, e.g., Kelly v. Salt Lake City Civil Service Com'n, 2000 UT 
App 235, <|15, 8 P.3d 1048; see also Utah Code Ann § 10-3-1012.5 
(1999) (limiting judicial review to the record of the 
commission). Based upon the foregoing, 
IT IS HEREBY ORDERED that the motion to supplement the 
record is denied in its entirety, and 
IT IS FURTHER ORDERED that petitioner's brief shall be 
filed on or before September 17, 2001. 
]&, DATED this /y day of August, 2001. 
FOR THE COURT: 
Addendum C 
Notice of Appeal 
REQUEST FOR APPEAL HEARING BEFORE 
THE SALT LAKE CITY CIVIL SERVICE COMMISSION 
ft ph Joseph Chief Ruhen B Ortega 
Name of Applicant Person who took action being appealed 
p^fi Fast T.ostFrien Drive 
Address (Street) 
Sandy Utah 84094 
City State Zip Code 
(801)571-3098 L 
Phone: Home Work 
Piynn I. Benevento 
Appellant will be represented by 
frnpll fr Wilmer, 111 Fast Broadway, Suite 900. Salt Lake City. Utah 84111 
Address: Street City State Zip 
What is the action that is being appealed: 
Termination of employment. 
Please provide the facts regarding your appeal (attach additional pages if necessary): 
Officer Joseph's employment with SLPD was terminated because he fired several rounds at a 
suspect who posed a direct threat to Officer Joseph's life and safety. Chief Ortega claims that 
Officer Joseph's actions were unlawful because Officer Joseph allegedly did not fear for his life 
or safety at the time he fired all the rounds. Chief Ortega's claims are without merit and contrary 
to the facts. 
Officer Joseph stopped a suspect who was speeding and driving while under the influence of 
alcohol. As Officer Joseph approached the suspect's vehicle, the suspect began to gesture wildly. 
Officer Joseph felt the suspect's actions were bizarre and unusual. Officer Joseph drew his 
service weapon and positioned himself slightly beside the driver's side door. When the suspect 
would not respond to verbal commands to exit the vehicle, Officer Joseph opened the door. The 
suspect immediately placed the vehicle in reverse which caused the door to strike Officer Joseph 
and carry him backwards. Officer Joseph hung onto the suspect's vehicle so that he would not 
be run over. His commands to stop the vehicle were ignored by the suspect. After traveling 
about 80 feet, Officer Joseph started to lose his grip and balance. Officer Joseph reasonably 
believed that if the suspect did not stop, Officer Joseph would be killed or seriously injured. 
Accordingly, Officer Joseph fired into the vehicle. The suspect slammed on the brakes which 
caused Officer Joseph to be thrown from the vehicle. Officer Joseph continued to fire as he fell 
to the pavement. Officer Joseph stopped firing when he realized that the suspect was fleeing 
^ <L> v> 
4'' \ ^ t » w/-0* 
*fA 
Salt Take City Police Department ___ 
Department, if applicable 
July 16, 1999 IMt£!ff^D 
Date of Action 
flB 2 6 2001 
from him and no longer posed a direct danger., The suspect was ultimately apprehended by the 
Salt Lake County Sheriffs Office. The suspect admitted under oath that he did not want to be 
arrested due to prior drug warrants, and that he did not care if he injured Officer Joseph. 
Officer Joseph's actions comply with SLPD policy, practice and the law. Therefore, the 
discipline is unwarranted. If the Commission finds that Officer Joseph's actions were 
inappropriate, the discipline is disproportionate for the offense and grossly excessive. Officer 
Joseph believed his life and safety were at risk. His actions were reasonable under the 
circumstances as he perceived them. Consequently, termination of employment is an abuse of 
Chief Ortega's authority, and contrary to SLPD's policy of progressive discipline. 
Please list any witnesses you have testify: 
Name Street City/State/Zip Code Telephone 
Rob Joseph 1156 E. Lost Eden Dr Sandy, Utah 571-3098 
Westley Scott 1585 S. 700 E. SLC, UT 
Mr. Childress 2100 S. 700 E. (approximately) SLC, UT 
Deputy Studstrup SL Sheriffs Office SLC, UT 
Lt. M. Zelig SL Police Dept SLC, UT 799-3000 
Officer Jewkes SL Police Dept SLC, UT 799-3000 
David Lord Accident Investigator SLC, UT 
Ed Barton Accident Investigator SLC, UT 292-1678 
Sgt. Robert Gillies SL Police Dept. SLC, UT 799-3000 
What records and other information do you request from the person who took the action 
that resulted in this appeal? 
A copy of the investigative file; 
A copy of Officer Joseph's personnel file; 
A copy of Westley Scott's prior arrest record, and 
Copies of records relating to officers involved in shooting at moving vehicles, including, but not 
limited to, incidents involving Sgt. Robert Gillies, Officer Mathew Larsen and Officer Knight. 
What action do you want the Salt Lake City Civil Service Commission to take? 
Reinstate Officer Joseph with full back pay and benefits. 
I hereby request a heanng before the Salt Lake City Civil Service Commission. 
7/W 91 
Date 
Submit this document to the Secretary of the Salt Lake City Civil Service Commission, 451 
South State Street, Room 115, Salt Lake City, Utah 84111. 
/ 
BENEVEB\SLO096970.01 
Addendum D 
Commission's Order 
IN THE CIVIL SERVICE COMMISSION IN AND FOR 
SALT LAKE CITY, UTAH 
Robert L. Joseph, 
Petitioner, 
v. 
Salt Lake City Corporation, 
Respondent 
Findings of Fact, Conclusions, and 
ORDER 
On April 11, 2000 and May 8,2000, this matter came before the Civil Service 
Commission. Petitioner Robert Joseph ("Joseph") was present and represented by his 
counsel, J. Bruce Reading. Salt Lake City Corporation was represented by its counsel, 
Assistant City Attorney Martha S. Stonebrook. 
FINDINGS OF FACT 
1. The incident which gave rise to the disciplinary action taken against 
Officer Robert Joseph ("Joseph") occurred on March 26, 1999 at approximately 1:00 a.m. 
2. The location of the incident was approximately 2300 South 700 East in 
Salt Lake City, Utah. 
3. Joseph was off-duty on that date, working a part-time job. 
4. Joseph was wearing his police uniform and was driving a police vehicle. 
5. Joseph was called away from his part-time job to meet his wife at 9th 
South and 7th East. 
6. A car driven by Westley Scott ("Scott'9) passed Joseph going at a high rate 
of speed. 
7. Joseph's wife asked him several times if he was going to follow the car. 
8. Initially Joseph declined to follow Scott's car. 
9. Eventually, Joseph decided to follow Scott's vehicle. 
10. Joseph caught up with Scott's vehicle near 2100 South. 
11. Joseph turned on overhead lights at approximately 2200 South. 
12. Scott pulled his vehicle to the side of the road but continued to creep 
forward. 
13. Joseph pulled his vehicle in front of Scott's car at an angle. 
14. Joseph did not call dispatch when he initiated the traffic stop. 
15. When both cars were stopped, Joseph saw Scott waiving his arms around. 
16. Joseph exited his vehicle and drew his gun. 
17. Joseph approached Scott's car on the driver's side. 
18. Joseph was telling Scott to roll down the window and, when Scott did not 
respond, Joseph opened the driver's side door. 
19. Scott put the car into reverse and began backing up. 
20. Joseph pulled himself up on the running board of Scott's vehicle. 
21. Scott stopped the car suddenly, causing Joseph to fall from the vehicle. 
Scott then accelerated and fled from the scene. 
22. During the incident, Joseph fired eleven rounds, two of which hit Scott 
(one in the cheek and one in the foot). 
23. Joseph fired at least two shots at Scott's vehicle as the vehicle was moving 
away from him. 
24. One eyewitness, John Childress, heard a car accelerating and then heard 
several shots. 
25. Another eyewitness, Darin Bell, looked out his window and saw Joseph 
standing in a shooting stance, heard some shots but saw no vehicle. 
26. Joseph shot at Scott's vehicle despite the fact that his vision was blurred 
and he was unsure of his target. 
27. Scott drove to the home of his girlfriend where he was arrested and taken 
to St. Marks Hospital. 
28. After Scott had left the scene, Joseph called dispatch. 
29. Scott's vehicle was impounded on March 26, 1999 and taken to the City 
impound lot. 
30. On March 31,1999, the car driven by Scott on the night of the incident 
was released to the owner of the vehicle, who was not involved in the incident. 
31. Scott was arrested on March 26,1999 and booked into the Salt Lake 
County Jail on charges of aggravated assault on a police officer and felony traffic fleeing. 
32. Joseph was placed on administrative leave on March 26,1999. 
33. On March 29,1999, Joseph was suspended pending the investigation of 
the incident. 
34. Both Internal Affairs and the Homicide Unit of the Salt Lake City Police 
Department investigated the March 26,1999 incident. 
35. The Salt Lake County District Attorney's Office filed an Information in 
the Third District Court on April 19, 1999 charging Joseph with aggravated assault on 
Scott, a second degree felony 
36. A Warrant for Joseph's arrest was issued on April 19,1999 and Joseph 
was arrested and booked into the Salt Lake County Jail. 
37. On July 16, 1999, then Chief Ruben Ortega terminated Joseph's 
employment with Salt Lake City Corporation, finding that Joseph had used deadly force 
after any potential threat to him had passed and had violated the policy against firing at or 
from a moving vehicle. 
38. On November 23,1999, the criminal charge against Joseph was 
dismissed. 
39. On January 3,2000, Acting Chief of Police A.M. Connole reviewed 
Joseph's termination and amended the decision, finding Joseph's use of deadly force was 
not in policy and imposed a twenty day suspension. 
40. Joseph was reinstated effective on January 3,2000 and received his back 
pay from July 16,1999 to January 3,2000, less the twenty days. 
41. Joseph stipulated that the 20 day suspension was not disproportionate to 
the charge that he violated police policies and only contested Chief Connole's finding 
that Joseph's actions were in violation of police policies. 
CONCLUSIONS 
1. Joseph engaged in unprofessional conduct that put himself in a position of 
danger. 
2. Joseph used deadly force after all threat to him had passed. 
3. Joseph shot at Scott's vehicle as it was moving away from him. 
4. Joseph violated Police Policy 3-06-02.00 (Deadly Force). 
5. Joseph violated Police Policy 3-06-05.02 (Firing at or from a Moving 
Vehicle). 
ORDER 
After hearing all of the evidence presented by both sides, and for good cause 
shown, it is the unanimous decision of the Civil Service Commission to uphold the 
finding by Chief A.M. Connole that Joseph's actions violated police policies. Because 
Joseph stipulated that the 20 day suspension was not disproportionate if he was found to 
be out of policy, the imposition of that discipline is also upheld. 
Therefore, it is hereby ordered that the finding that Joseph violated policies 3-06-
02.00 and 3-06-05.02 is sustained. 
DATED THIS /<7 DAY OF JULY, 2000. 
BY THE COMMISSION: 
)mmissioner John E. Robertson 
Chairperson of and for 
the Civil Service Commission 
